INTRODUCTION
According to the Bible, the voice of the turtle is the harbinger of spring.' From unlikely places come portents of great change. In the employment relationship, there is a transformation underway no less dramatic than the change of the seasons, and it is presaged by signs as obscure and unlikely as the ancients' articulate turtle.
One sees signs of the change in the terminology of work. Employees are no longer "workers" or even "employees" -they are professionals in a particular skill or line of work. Cafeteria workers are now termed "Members of the Culinary Service Team"; salespeople are now "Sales Associates"; clerical workers are "Administrative Assistants"; and cashiers are "Cash Register Professionals." These new-breed professionals have their own web pages, magazines and trade conferences in which they network with others like themselves and keep abreast of opportunities and developments.
We also see evidence of change in the methods and strategies of job seekers. Job seekers today approach the labor market like generals preparing for a strategic air strike. They stake out their target companies on the Internet, gathering intelligence from former and current employees about the culture and customs of the local worksite. They study the garb of the local population to determine whether casual attire or professional attire is the appropriate -This Article © 2002 Katherine V.W. Stone. This Article, or any portion therefore, may not be republished or reproduced for any purpose without the author's express permission.
camouflage for their interview. And they calibrate their primary weapon-the resume-to the terrain they expect to encounter.
Resumes are no longer crisp, chronological lists of schools attended and positions held. Today, resumes are narratives about skills mastered and tasks performed. Resume preparation services advise applicants to organize their resumes on a functional rather than a chronological basis, emphasizing abilities and potentials rather than work history. Such a resume does not highlight either past employers or the sequence of jobs. Indeed, one has to read a resume carefully to find the name of employers or the sequence of jobs.
Evidence of change is also apparent in employer recruitment tactics. Employers are using new approaches to attract applicants and are offering incentives tailored to the new sensibilities. McDonald's advertises on the radio and offers training in skills like management and finance-areas that go far beyond the immediate tasks of operating a register or making fast food. Burger King offers to help with college tuition.
At the other end of the spectrum, business consultants talk about the "talent wars" of recruitment. They advise firms to restructure human resource policies in order to attract the top talent by offering learning opportunities, lifestyle perks, and performance incentive compensation. For example, in his recent book Winning the Talent Wars, Bruce Tulgan advises that if firms wish to retain valued employees, they need to permit people to customize their jobs to suit their own ambitions and lifestyles. 2 He states that firms should let their employees select their work tasks, work location, schedule, and learning opportunities. 3 In Tulgan's view, employees are free agents operating in a free talent market, so they should be offered whatever it takes to attract and keep them-whatever it takes except promotion opportunities or job security.
ceremonies to foster positive feelings, providing family-friendly schedules to accommodate private lives, and in other ways creating a culture of respect and trust. 6 Conspicuously absent from her proposals are promises of job security. Rather, Kanter says, firms need to build commitment, not blind loyalty. 7 These observable trends reflect what management theorists and industrial relations specialists call the "new psychological contract," or the "new deal at work." In the new deal, the long-standing assumption of long-term attachment between an employee and a single firm has broken down. No longer is employment centered on a single, primary employer. Instead, employees now expect to change jobs frequently. No longer do employees derive their identity from a formal employment relationship with a single firm; rather, their employment identity comes from attachment to an occupation, a skills cluster, or an industry. At the same time, firms now expect a regular amount of churning in their workforces. They encourage employees to look upon their jobs differently, to manage their own careers, and not to expect career-long job security.
In recent years, many have written about the new deal at work, but few have considered the policy implications. From a policy perspective, it is important to define precisely what the new deal is and how it differs from the old deal. Once we understand the terms of the new employment relationship -the explicit and implicit promises, terms, obligations, and expectations that both parties bring to bear-we can evaluate the new workplace from the perspective of fairness to individuals, equity between individuals, and justice societywide. Such an understanding will also enable us to reconsider existing labor and employment laws and to determine which aspects of the regulatory framework need to be retained and which ones abandoned. In this way we can begin to design a system of labor and employment law that can provide employee protection and social justice in the new workplace.
I. THE CONTOURS OF CHANGE
In the past, most large corporations organized their workforces into what has been termed an "internal labor market." 8 In internal
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For a discussion of the history of internal labor markets in labor markets, jobs were arranged into hierarchical ladders and each job provided the training for the job on the next rung up. Employers who utilized internal labor markets hired only at the entry level and then utilized internal promotion to fill all of the higher rungs. Employers wanted employees to stay a long time, so they gave them an implicit promise of long-term employment and of orderly and predictable patterns of promotion. Consistent with internal labor market job structures, employers structured pay and benefit systems so that wages and benefits rose as length of service increased. In recent years, employers have dismantled their internal labor market job structures and abandoned the implicit promises that went along with them. Instead, they are creating new types of employment relationships that neither depend upon, nor encourage, longevity. 9 Employers make these changes to gain the flexibility needed to crossutilize employees and make quick adjustments in production methods as they confront increasingly competitive product markets. Work has thus become contingent, not merely in the sense that it is formally defined as short-term or episodic, but also in the sense that the attachment between the firm and the worker has been weakened. 0 Employment no longer depends upon having an ongoing relationship with an employer. Rather, we are witnessing the "recasualization" of the regular, full-time employment relationship.
Changes in the employment relationship are evident in the employment data on job tenure and turnover. Labor economists report a significant decline in male job tenure in the 1990s.1 Thus, for example, the Bureau of Labor Statistics of the Department of Labor found a significant decline in the proportion of men who have been with their current employer for ten years or more between 1983 and 1998. 12 For men ages forty to forty-four, it declined from 51 percent in 1983 to 39 percent in 1998. 3 Similar large declines occurred for men in every age group over forty-five. 4 Men between ages fifty-five and sixty-four have also seen their median years on their current job decline from 15.3 in 1983 to 11.2 in 1998.15 For men ages forty-five to fifty-four, the decline was from 12.8 years to 9.4 years.' 6 These are dramatic changes. Princeton economist Henry Farber analyzed the data and found that the most pronounced decline was in the job tenure of men with a high school diploma or less. 7 That is, those blue-collar men who were the beneficiaries of the internal labor markets of the past have seen their job security dissipate.
For women, there was not such a marked decline, and in some cases there was even a modest rise. 8 But because women have not traditionally been part of the long-term employment system, the overall percentages of women working for ten years or more is significantly lower than men in any event. 9 In addition to the aggregate economic data, we know a lot about the contemporary labor market from the accounts of journalists, researchers, and corporate executives. These informants report that there is a fundamental change in the implicit, psychological contract under which most Americans are now employed. For example, sociologist Richard Sennett interviewed a number of younger employees about their experiences in the labor market, and reports:
The most tangible sign of that change might be the motto "No long term." In work, the traditional career progressing step by step through the corridors of one or two institutions is withering; so is 17 J. LAB. ECON. S1, S24-S25 (1999 Like many other large companies in the United States, Europe, and Japan, GE has had an implicit psychological contract based on perceived lifetime employment. People were rarely dismissed except for cause or severe business downturns, like in Aerospace after Vietnam. This produced a paternal, feudal, fuzzy kind of loyalty. You put in your time, worked hard, and the company took care of you for life.
That kind of loyalty tends to focus people inward. But given today's environment, people's emotional energy must be focused outward on a competitive world where no business is a safe haven for employment unless it is winning in the marketplace. The psychological contract has to change.
2
The popular management theorist, Peter Drucker, stated bluntly:
here is no such thing as 'lifetime employment' anymore-such as was the rule in big U.S. or European companies only a few years ago..
"23
Thomas Davenport, a principal in the management consulting firm Towers Perrin, writes, "Has the psychic contract evolved since 1983? You bet it has. '24 Why are corporations restructuring their employment practices? Work practices are being adjusted to production requirements. As firms are forced into a more competitive environment through increased trade and global competition, they have to pay more attention to short-term cost reduction. In addition, the takeover battles in the market for corporate control force firm managers to be 20. SENNETT responsive to short-term changes in revenues and demand. Part of this responsiveness involves just-in-time production, just-in-time product design, and just-in-time workers.
II. THE VIEW FROM ORGANIZATIONAL THEORY
The essential features of the new employment relationship are best understood in the terminology of organizational behavioral theory. These researchers both study contemporary human resource practices and advise human resource professionals about how to create a workplace that can function smoothly and efficiently in today's competitive environment. The core conceptual building blocks of their approaches are three concepts: the psychological contract, the boundaryless career, and organizational citizenship behavior. It is important to understand these concepts in order to address questions for employee representation in the new workplace.
A. The New Psychological Contract
To understand these changes in the employment relationship, scholars of organizational behavior have developed the concept of a "psychological contract" between an employee and the firm. The term "psychological contract" refers to an individual's beliefs about the terms of his or her employment contract, 25 and the employee's perceptions of the terms of a reciprocal exchange.
2 6 A psychological contract is distinguished from mere expectations, which reflect the employee's hopes and aspirations but not the belief in mutual obligation."
When expectations are not met, an employee is disappointed; when a psychological contract is breached, the employee feels wronged. 2 BEHAV. 245, 246 (1994) .
26. For terminological clarity, Denise Rousseau contrasts the term "psychological contract" to the term "implicit contract," in which the former describes the employees' subjective beliefs about the terms of the employment relationship and the latter describes a third party's assessment of the relationship. Academic interest in the notion of psychological contracts developed in a period in which middle management employees in large American corporations were the victims of large-scale downsizing and corporate restructuring. In studying those left standing after massive layoffs in their firms (a group referred to by the evocative term, "layoff survivors") as well as those who lost their jobs but were later reemployed at new firms (termed "expatriate managers"), organizational sociologists theorized that these employees' intense sense of unfairness and anger resulted from changes in their employment inconsistent with their tacit assumptions about the employment contract terms. The term psychological contract is useful to theorists of organizational behavior because it captures the fact that parties bring expectations of reciprocal obligation to the employment relationship, and it accounts for the intense sense of injustice that can result when these expectations are not met. For present purposes, the important fact of the psychological contract is that it is undergoing a profound transformation. According to one scholar:
[Under] the old psychological contract, the employer was seen as a caretaker for the employee. Employees who were good performers were virtually guaranteed a job by their employer until retirement, the employer helped employees plan their careers and provided promotions to ensure career development, and employees were loyal and committed to the job and the organization. In the new psychological contract, both employees and employers have lower expectations for long-term employment, employees are responsible for their own career development, and commitment to the work performed has replaced commitment to the job and organization.', Research into the new psychological contract tries to characterize the new set of expectations that managers impart to their employees-expectations not of long-term job security and continuous promotion along a job ladder, but of something else. The terms of the new psychological contract can be found in the literature about competency-based organizations, total quality management, and other high-involvement work practices that define the new workplace as it is imagined, and currently being constructed, by managers and management consultants.
B. The Notion of the Boundaryless Career
A "boundaryless career" is a career that does not depend upon traditional notions of advancement within a single hierarchical organization. It includes an employee who moves frequently across the borders of different employers, such as Silicon Valley technicians, or one whose career draws its validation and marketability from sources outside the present employer, such as from professional associations and extraorganizational networks. It also refers to changes within organizations in which individuals are expected to move laterally, without constraint from traditional, hierarchical career lattices. 32 It has been defined as "a career which unfolds unconstrained by clear boundaries around job activities, by fixed sequences of such activities, or by attachment to one organization. ' 
33
The advent of boundaryless careers is said to correspond to the growth in joint ventures, outsourcing, and other forms of network production that permit and sometimes even encourage mobility between related enterprises. It is also related to change within firms where departmental boundaries and job definitions are becoming replaced with broadly defined bands. 3 4 Whereas careers previously were understood to unfold in structured ways, either within internal labor markets or along fixed lattices on organizational flowcharts, recent research on careers has found fluidity. One scholar writes, "Inside firms in the United States, decentralization and increasing emphasis on cross-functional coordination and teams have blurred previously rigid departmental boundaries. Many American employers have moved to more general job descriptions, emphasizing key values, rather than precise, predetermined duties. ' '35 The concept of a boundaryless career is a major departure from the internal labor markets of the past. Instead of job ladders along which employees advance within stable, long-term employment settings, there are now increased possibilities for lateral mobility between and within firms, with no set path, no established expectations, and no tacit promises of job security.
C. The Concept of Organizational Citizenship Behavior
The concept of organizational citizenship behavior is another prominent concept in contemporary organizational theory. Organizational citizenship behavior ("OCB") means behavior that goes beyond the requirements of specific role definitions.6 It is widely recognized that while organizations need predictable role performance, they also need spontaneous and innovative activity that goes beyond role requirements.
Firms want employees to take an entrepreneurial approach to their jobs. They want to foster OCB and induce employees to exercise creativity on behalf of the firm. Much of current human resource policy is designed to encourage OCB, but to do so without making promises of job security. That is, the goal of today's management is, in the opinion of one consultant, to engender commitment without loyalty. 37 
D. The Nature of the New Employment Relationship
The concepts of the psychological contract, the boundaryless career, and OCB are used by management and organizational theory to address a fundamental paradox in today's workplace: Firms need to motivate employees to provide quality, productivity, and efficiency while, at the same time, firms are dismantling the job security and job ladders that have given employees a stake in the well-being of their firms in the past. Internal labor markets were adopted by firms to solve problems of employee motivation, encourage skill acquisition, and discourage employee oppositional behavior. In the new era, what in the new employment systems will accomplish these goals?
Rosabeth Moss Kanter acknowledges that the new highcommitment management models are colliding with "the jobinsecurity reality" found in American corporations. 38 She resolves the paradox by advocating that firms offer "employability security" Peter Drucker also tries to confront the paradox of employee motivation in the "no long-term" world. 42 He recommends that employees market themselves for their knowledge and their human capital. They should plan to work in networks-for corporations, but not as employees of the corporations. 43 He says upper management needs to stop emphasizing loyalty and, instead, learn how to instill trust. 44 Janice Klein, a former G.E. executive turned M.I.T. Sloan School Professor, also attempts to provide an answer. 45 She advocates a flattening of hierarchies, such as through the elimination of executive dining rooms, managerial parking spaces, and other status-linked perks. 46 She says firms must make a visible commitment to equity of sacrifice in times of workforce reductions. 47 The task, she states, is for managers to "find other means to convince employees that they are in the same boat together. '48 Thus it is possible to enumerate the elements of the new psychological contract. One important element is the promise of training to enable employees to develop their human capital to insure that they remain employable. Rosabeth Kanter observes that "[t]he chance to learn new skills or apply them in new arenas is an important motivator in a turbulent environment because it's oriented toward securing the future. ' the creation of better work environments, in addition to the traditional pay and benefits." 5 "' Another feature of the new psychological contract involves the promise of networks. Not only can employees raise their human capital, they can raise their "social capital" by meeting and interacting with people from other departments within the firm, with customers and suppliers of the firm, and even with competitors.
The new psychological contract also involves compensation systems that peg salaries and wages to market rates rather than internal institutional factors. The emphasis is on differential pay to reflect differential talents and contributions." Thus, for example, Towers Perrin urges its clients to reward "results, not tenure, even at the hourly level."" 2 It also advocates allocating a "significantly disproportionate share of all pay programs for high-performing employees," and striking "differen[t] deals based on employee contribution." 5 3 It acknowledges that these recommendations will create dissatisfaction amongst lower-performing employees, and says:
Top Companies also plan for and achieve higher turnover rates. This strategy is based on the hypothesis that significant pay differentiation provides more motivation for the average and poor contributors to leave as they can get a better deal at other companies which tend to offer higher levels of base pay. Other features of the new psychological contract include the flattening of hierarchy, the provision of opportunities for lateral as well as vertical movement within and between organizations, and the promotion of contact between employees at all levels and firm constituents, including suppliers and customers. It also involves the use of company-specific dispute resolution devices to redress perceived instances of unfairness. The new employment system has implications for labor and employment regulation. Many aspects of the present system of labor and employment law were built upon an assumption of strong firmworker attachment, long-term jobs with a single employer, and promotion ladders to define progress throughout a career. For example, the collective bargaining laws were designed to promote the self-organization of the workers so they could constitute a countervailing power that could bargain with employers about the operation of internal labor markets. Unions negotiated agreements that contained seniority and just-cause for discharge clauses that enabled them to enforce the firms' promises of lifetime employment security. Unions also negotiated other terms that were consistent with a lifetime employment commitment, such as longevity-based wages, vacation and sick leave policies, and other benefits. Long-vesting periods for pensions also assumed and reinforced the norm of longterm employment.
At the same time, the New Deal social security and unemployment programs tied most social insurance protections to employment, thereby reinforcing the bond between employee and firm. Thus, there evolved a social welfare system in which a worker's health insurance, disability insurance, and retirement security depended upon having an on-going relationship to an employer.
For many, the employment and social welfare system in postwar America embodied the epitome of a good life. 5 6 These benefits were not always given freely or gratuitously-workers often fought hard to achieve them. And workers needed unions to enforce the old psychological contract against opportunistic reneging by management. Nonetheless, once in place, the lifetime employment system containing multiple forms of job and livelihood security was beneficial to both management and labor.1 7 Existing labor regulation and social insurance programs are not well suited to the emerging employment system comprised of implicit promises for employability security, human capital development, lateral employment mobility, and networking opportunities. Instead, the new workplace threatens to erode employee representation, derail social insurance schemes, and increase income inequality. 58 While each of these issues merits extensive treatment, the remainder of this article focuses on the first: the prospects for collective bargaining and unionism in the boundaryless workplace.
A. Employee Representation in the Boundaryless Workplace
The new psychological contract and its corresponding job structures were initially constructed in nonunion environments, and they operate almost exclusively nonunion to this day. Hewlett Packard, TRW, and the nonunion divisions of G.E. are three leading exemplars of the employment practices described above. Hewlett Packard and TRW have always been nonunion, and G.E. engaged in aggressive deunionization efforts first, and then instituted new workplace practices once their unions had been eliminated. The sequence of deunionization first and workplace restructuring later has become commonplace in many large firms since the 1980s. 5 9 56. See, e.g., RUTH MILKMAN, FAREWELL TO THE FACTORY: AUTO WORKERS IN THE LATE TWENTIETH CENTURY 1 (1997) (describing the labor system at a pre-1980s unionized auto plant as "the best America had to offer to unskilled, uneducated industrial workers").
57. Id. 58. See generally Stone, Psychological Contract, supra note 9 (discussing ways that the new workplace threatens to trigger conflicts over ownership of human capital and exacerbate problems of employment discrimination). The rapid decline of unions since the 1980s has given management a free hand to restructure work practices. In the past twenty years, union density in the private sector declined from almost 17 percent in 1983 to less than 10 percent in 2000.61 This decline is particularly striking in light of the fact that in the same period, workers' real wages declined more than 10 percent, so that one might have expected aggressive organizing activity and union growth. 6 ' The decline was most pronounced in large manufacturing firms where internal labor markets had been most established. 62 While there has been some union growth since 1995, it has been primarily amongst public sector and service sector workplaces, such as health care and janitorial providers, fields that have been least affected by the new work practices described above. 63 Unions have not been able to gain even a foothold in the new technology-intensive workplaces that are expanding rapidly today.
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The pattern of aggressive deunionization followed by workplace restructuring also characterized industrial relations practices in major corporations in the late nineteenth and early twentieth centuries, when internal labor markets were first established. In the 1890s and early 1900s, employers first broke the unions and then instituted Taylorism and other work rationalization measures. 65 Like the implementation of scientific management in the early twentieth century, today's boundaryless workplaces are being created in the vacuum left by the deunionization drives of the previous decade.
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The fact that the boundaryless workplace is a nonunion workplace is cause for concern. Unions are an essential element of democracy. As Alexis de Tocqueville pointed out long ago, voluntary organizations are the vehicle by which citizens' private concerns are shared and translated into public issues. 67 organizations, it is virtually impossible in a modern democracy for groups to articulate shared concerns and bring their interests into the public arena. Unions provide democratic participation and voice to a large sector of the population that might otherwise remain silent and unrepresented. They operate both in the workplace and in the political process to ensure that the concerns of working people and those of other disadvantaged groups are expressed and heard. Unions represent people who do not have any other access to the political process, and therefore they are an essential element of any pluralistic democracy. 68 Indeed, the labor movement is the only major political institution that is dedicated to promoting the interests of working people generally. 69 In the past, unions have been at the forefront in lobbying efforts for civil rights, welfare benefits, food stamps, environmental protection, national health insurance, and many other issues of general social welfare. Unions are especially important to ensure social justice in the emerging regime of work. The new workplace threatens to exacerbate problems of income inequality and employment discrimination, and unions are also the only significant organized group that can combat these problematic tendencies. 70 They are the only group that has an interest in pressing for social legislation to regulate employment, promote protective measures, and ease transitions between jobs. Unions can and do advocate income redistribution, press for social insurance, promote industrial health and safety protections, and encourage equal employment opportunity both at the workplace and at the legislative level.
In addition, unions have a crucial role to play-both in the workplace and in the legislature-in protecting social welfare benefits, particularly health insurance and old age assistance.
The old regulatory system erected a system of employment-based social insurance, which provided health insurance, old age assistance, workers' compensation, and unemployment insurance for those employed within the primary sector. employer-provided insurance could lose their health and long-term disability insurance, as well as unvested pension benefits, each time they move from one employing establishment to another. Furthermore, the decline of unions means that union-negotiated benefit packages are becoming scarce. The disintegration of the private social welfare system imposes potentially enormous private and social costs. As an increasingly large number of workers who formerly had employer-provided health insurance and pension plans no longer do, it becomes important for unions to pressure employers to continue to provide those benefits and to seek legislative solutions to the problems of old age assistance, health care, and income security. Despite the dramatic decline of unions in the past decade, survey evidence suggests that most employees want some form of representation in their workplace. 7 ' According to Charles Heckscher, "polls show that people want unions but not the unions we have now. In assessing the prospects for unionization in the boundaryless workplace, it is necessary to first consider why the new workplace is so overwhelmingly nonunion. One view holds that both the rise of the new employment relationship and the decline of unions are independent results of a single cause-employers' increased power vis-A-vis labor. 7 " In the 1980s and 1990s, employer power increased as a result of many factors, including increased global competition in product and labor markets, 7 4 the growing acceptability of neoliberal 75 and changes in public policy that were disadvantageous to unions. 7 6 Consistent with this view, some scholars and practitioners have argued that there is no necessary incompatibility between new workplace practices and unionism. To the contrary, they contend, unions can help instill the necessary elements of employee cooperation and trust that enable the workplace to be restructured and improve its functioning. 77 In this regard, some scholars have demonstrated that team production and other high-performance work practices are most effective when they operate in a union environment. 7 Eileen Appelbaum and Rosemary Batt were among the first scholars to make the case that workplace restructuring is compatible with unionism. In the early 1990s, Appelbaum and Batt studied the development of a nonunion "human resource model" of industrial relations that they found was quickly replacing the previous unioncentered model. 79 The human relations model was characterized by quality circles, self-managed teams, skill-based pay, and other highperformance innovations in human resource policies. Appelbaum and Batt identified two variations of high-performance work practices. One, "lean production," utilized Total Quality Management ("TQM"), re-engineering of workflows, and performance measurement in an attempt to centralize decision-making and to align a vision of goals between the company and its employees.so The other, "team production," utilized autonomous work teams and emphasized decentralized decision making, employee involvement, and employee participation. Team production, they noted, was more likely to be found in unionized settings. 8 ' Appelbaum and Batt compared the performance results of the two approaches at the unionized firms of Corning, Saturn, and Xerox with other nonunion firms. They found that the programs yielded efficiency and quality gains where unions participated in making the programs work. 2 They concluded that the two approaches produced equivalent results in terms of reducing defects and increasing efficiency.8 3 Jeffrey Pfeffer has also argued that the new work practices can be implemented successfully with unions because unions can provide the necessary trust and cooperation to enable them to function. 84 In one example, Pfeffer describes an LTV galvanized steel plant in which the local union played a major role not merely in organizing production, but also in human resource functions. With union support, the plant adopted many features of the boundaryless workplace, such as flattened hierarchies, elimination of executive perks, and pay for skills compensation systems. 5 Pfeffer reports that the company elicited the union's cooperation by committing to job security and promising not to avoid the union. 86 While Batt, Appelbaum, Pfeffer and others convincingly demonstrate that some forms of workplace restructuring can occur with a union present, they do not prove that traditional unionism is compatible with many of the practices that characterize the boundaryless workplace of the 1990s. Most of their examples come from companies that adopted a team production approach. While team production is a significant departure from the hierarchical command-andcontrol workplaces of the Taylorist era, it is a system that also retains an implicit commitment to job security. Autonomous team production involves the use of groups of nonsupervisory workers to handle tasks of work allocation, job assignment, intragroup compensation, and internal conflicts. 7 Autonomous team production was introduced in many manufacturing firms, particularly in firms in the auto, steel, and apparel industries in the 1980s, often with union cooperation. 8 Teams require employment stability so that team members can learn the techniques and develop the trust essential to teamwork. Also, team production involves significant engineering changes in physical equipment and human attitudes-it signifies management's long-term investment in equipment and employees. For these reasons, researchers have found that production teams work best where there is an enterprise-level commitment to job security.8 9 Paul Osterman surveyed over five hundred firms that instituted at least one of four types of high-performance work practices ("HPWO") between 1992 and 1997: job rotation, team production, TQM, and quality circles.", He found that in the five-year period, the use of all forms of high-performance work practices increased except the use of teams, which showed a slight decline. He concluded, "teams are probably the most difficult work innovation to implement and the one that is most likely to be disrupted by turnover and restructuring."91
Osterman also found that firms using HPWOs provided less employment stability than other firms of their type. He found that by the late 1990s, those firms that used HPWOs in 1992 experienced more layoffs by 1997 than those that did not. Yet he also found that the layoffs were not accompanied by overall downsizing. 92 The constant turnover in the HPWO firms suggests that those firms are not engaged in downsizing, but in building a boundaryless workplace. 93 In such a setting, autonomous teams-with or without a union -cannot flourish. Other scholars have also found that autonomous production teams frequently failed to live up to their promise of enhancing employee loyalty or morale. For example, in an indepth study of fourteen firms, Charles Heckscher found that middle managers and white-collar employees in troubled companies were critical of cross-functional teams on the grounds that they compelled consensus decision-making, undermined authority, and destroyed accountability. CHARLES The failure of autonomous teams to expand in boundaryless workplaces is not altogether surprising. Autonomous teams require workforce continuity. Employees who work in teams are often given training in cooperation and teamwork skills that an employer is loathe to lose. Also, teams only work when team members trust each other-a process that requires multiple interactions between team members. Teams thus rely upon the very factor that the new workplace repudiates -workforce continuity.
Osterman found that those high performance practices that survived and grew throughout the decade of the 1990s were quality circles, job rotation, and TQM. 95 Unlike teams, these three practices are compatible with the new employment relationship because they involve "up-skilling," and enhanced opportunities for networking, but do not require long-term employment. Osterman's findings suggest that the new workplace is not made up of practices that simply add a cooperative face to the command supervision of the past; rather, it is a major break from the past.
If it is true that only those HPWOs that retain a commitment to job security are compatible with unionism, then arguably unions should oppose the adoption of broad-banding, flexible staffing, outsourcing, and other practices that erode the boundaries of the traditional work unit. Many unions have adopted such a stance. However, like the railroad unions' demands for featherbedding in the 1960s, opposition to innovation earns unions a bad name but does not stop the train of progress. Another approach, and the one advocated here, is to identify the ways in which traditional union practices are at tension with the boundaryless workplace, and then try to imagine a form of unionism that is compatible with the new workplace and capable of providing protection for the labor standards of employees who work there.
Union Practices and the Old Psychological Contract
Many traditional union practices are incompatible with the boundaryless workplace.
For example, two central practicesseniority and narrow job definitions-are flatly inconsistent with the new psychological contract. Seniority was a practice that companies such as Westinghouse, General Motors, and Ford initiated in the AN AGE OF CORPORATE RESTRUCTURING 85-87, 110-11.130-31 (1995).
95. Osterman, Work Reorganization, supra note 90. at 186.
1920s in order to build loyalty and encourage attachment as part of the establishment of internal labor markets. 9 6 The practice spread, so that by the 1930s, seniority became a central demand cry for industrial unions trying to counteract job insecurity. Today, seniority has become so entrenched that, in the words of David Montgomery and Ronald Schatz, "many workers today find it difficulty to imagine any other principle as just. '97 Narrowly defined job classifications were also union responses to scientific management. At the turn of the century, when management tried to repudiate the notion of a standard rate and to individualize wages instead, craft workers responded with a call to return to the standard rate. After World War I, when Westinghouse, General Electric, and other industrial establishments sought to introduce "scientific" payment schemes, their workers struck. However, unlike their craft predecessors, these strikers did not seek a return to a standard single rate, but rather they sought a series of standard rates, graduated according to well-defined job definitions. 98 For the unions, graduated rates pegged to specific job classifications were a means to provide orderly advancement and constrain foreman favoritism.
Seniority and job classification are instances of labor-management accommodation to scientific management. 99 They are practices that encourage long-term worker-firm attachment. The new employment relationship de-emphasizes attachment, and instead stresses flexibility and cross-utilization, features that are the very opposite of narrow job classifications and seniority-based assignments.
Other practices of unions that are antithetical to the new work practices are job-bidding systems that require employers to rely on internal promotion to fill openings, and bumping rights along prespecified demotion paths for employees during downsizing. Like seniority, these practices discourage cross-utilization within firms or divisions.
In addition to insisting on the use of seniority and hierarchical progressions, unions bargain for compensation structures that base pay on three factors-job definition, hierarchical role, and length of service. These three factors are aimed at ensuring uniformity between similarly situated workers, and they seem fair to most workers. In the past, corporations utilized these same three factors to determine pay rates in internal labor markets, with or without unions present. 1 0 However, none of these factors is compatible with the new workplace. Formal hierarchy is waning, strict job definitions are disfavored, and longevity is no longer valued. Further, uniformity in compensation is no longer perceived as desirable. Today's managers want to base pay on performance or productivity, not on job title or length of service.°1 0
Modern compensation theory seeks to tie compensation to the person, not to the job. In the past, job evaluation was the most common method of determining compensation, and it was a means to devise a pay rate for each job. Job evaluation used factors like hierarchical role, difficulty, skill requirement, dangers, and so forth to set a pay rate for the job. 0 2 The rate then went to whichever worker held it. Unions, almost by definition, continue to insist on job-based pay rates and reject individual-based rates and, in so doing, encounter fierce employer resistance.
Other union bargaining demands that are antithetical to the boundaryless workplace are scope clauses that keep work inside the bargaining unit and "no-subcontracting" clauses that keep work inside the plant. Unions also bargain for provisions that require supervisors to refrain from performing unit work, and in this way attempt to draw tight jurisdictional lines around their certified bargaining unit work. These practices seek to prohibit the very blurring of departmental and firm boundaries that characterizes the boundaryless workplace.
In addition, two key features of most union collective bargaining agreements are clauses requiring just cause for dismissal, and arbitration systems to enforce them. Such provisions hinder the smooth functioning of the boundaryless workplace. In the new workplace, decision makers need to move people around, and remove people, based on the decision maker's assessment of the individual's 100. See, e.g., id. (describing development of pay structures at US Steel in the postwar era).
101. CAPPELLI, supra note 37, at 232-33 (describing contemporary compensation practices that are not based on seniority or hierarchy premiums and reporting that they seem unfair to many workers).
102. For a discussion of job evaluation, see EDWARD E. LAWLER 1I1, THE ULTIMATE ADVANTAGE: CREATING THE HIGH-INVOLVEMENT ORGANIZATION 145-47 (1992). current and future value and contribution to the firm or department. Lacking job definitions and orderly progression charts, these judgments are necessarily subjective, ad hoc, and often difficult to justify to third parties. Thus, union job security efforts make flexible staffing and workforce churning difficult.
Unions traditionally bargain for longevity-linked pay and bonuses, such as step raises, back-loaded pensions, length-of-servicebased vacation benefits, and other means to reward long-term service. These types of union pay and benefit practices encourage longevity; they are the antithesis of a just-in-time work force.
Thus, it is evident that many of the traditional union bargaining goals are incompatible with the essential features of the boundaryless workplace. Union-promoted job structures like hierarchical job ladders, the use of seniority in promotions and downsizing, "just cause for dismissal" provisions, and longevity-based pay and benefits were features of the old internal labor markets, but now operate to impede the flexibility that employers seek. As a result, it is understandable that many employers find these features of unionism burdensome. Employers are increasingly bargaining for-and unions are increasingly conceding-work rule flexibility, 1 03 but unions remain committed to seniority, just cause, and other features of the old employment relationship. 11 1 4
The current disjuncture between entrenched union practice and the emerging job structures finds a parallel in the 1920s. In that decade, employers aggressively attacked the AFL craft unions in order to keep them out of the mass production industries where the unions were trying to gain a foothold. As a result of the employer offensive, union membership declined from 5 million in 1920 to under 3.5 million by 1930, a drop in union density from 19.4 percent of the nonagricultural work force to 10.2 percent. 1 0 5 The AFL's decline was in part the result of the employers' aggressive open shop campaigns, but was also due to the fact that nineteenth century craft unions had policies and programs that were not compatible with the internal labor market job structures of mass production firms. The AFL craft unions emphasized control of entry to crafts and apprenticeship-103. According to a survey conducted by the Federal Mediation and Conciliation Service, by 1999 the subject of work rule flexibility had become the most important topic in labormanagement negotiations after wages and benefits. Joel Cutcher-Gershenfeld, issues that were not particularly important in semi-skilled mass production jobs where job ladders ensured training and defined promotional opportunities. The craft unions were not agile at adapting to technological change. Their job security, as well as their union structure, was constituted by their knowledge of particular crafts."° At the same time, their power was linked to specific production methods. When employers changed production methods, many craftsmen found their skills obsolete and their power diminished. Thus, craft workers resisted technological change mightily, rather than seek an alternative form of job security and power with a particular employer. 1 0 7 It took the vision of industrial unionism and the formation of the CIO in the 1930s for unions to successfully organize mass production industries.'" Today, unions need to develop a new vision akin to, but different from, the vision of the CIO in order to address the problems of the new workplace and play a meaningful role in solving them.
B. The Boundaryless Workplace and the National Labor Relations Act
In addition to the disjuncture between union practice and the boundaryless workplace, there is a disjuncture between the new workplace and existing labor law. There are several respects in which the rights created and duties imposed by the National Labor Relations Act ("NLRA") 1°9 do not comport with the workplace of today.
First, under the NLRA, unions exist only as representatives of a bargaining unit. If there is a sufficient showing of interest in a workplace, the National Labor Relations Board ("NLRB") determines the "appropriate unit" and conducts an election of those working in the unit to determine whether the union represents a majority.' 10 If the union wins, it is certified and becomes the exclusive representative of the unit.111 Once certified, the employer and the (1969) . But certification as a result of an election is the most common and generally preferred method of obtaining union have a duty to bargain for an agreement that will govern the terms and conditions of all workers in the unit, regardless of whether they are union members or supporters of the union." 2 Any collective agreement the union negotiates applies to all jobs in the unit. Also, the union has a duty to fairly represent all employees in the unit, whether they support the union or not." 3 The employees in the unit lose their rights to take collective action apart from their certified representative."'
The bargaining unit concept is thus an integral part of the statutory scheme of the NLRA. The NLRB determines a bargaining unit by finding a "community of interest" amongst the employees. Some of the factors the Board uses to determine whether there is a community of interest are: similarity in kinds of work performed; similarity in compensation, training, and skills; integration of job functions; and commonality of supervision." 5 The community of interest test thus assumes an insular and functionally delineated workplace-assumptions that do not pertain to many of today's work practices.
Bargaining units imply static job definitions and clear boundaries, and thus are in tension with cross-utilization and the blurring of department boundaries typical of work practices today."1 6 In addition, the NLRB has a preference for worksite-specific bargaining units and has adopted a presumption in favor of a single facility." 7 Yet, much of today's work involves networks across multiple establishments or multiemployer tasks, thus defying traditional bargaining units. Thus, the bargaining unit concept is at odds with many current employer practices. The bargaining-unit focus of the NLRA also means that terms and conditions negotiated by labor and management apply to jobs in the defined unit rather than to the individuals who hold the jobs. Yet, as discussed above, the new workplace is not job-centered. Rather, firms engage in practices such as cross-utilization, broad banding, and other features of boundarylessness. Bargaining-unit-based collective bargaining means that as individual workers move between departments, units, and/or firms, their labor contracts do not follow them. The result in today's world of frequent movement is that bargainingunit-based unionism means that union gains are increasingly ephemeral from the individual's point of view.
The NLRB permits unions and employers to engage in multiemployer bargaining when all parties agree. However, the collective agreements that are negotiated in multiemployer bargaining are typically adopted separately by each employer, and often with local supplements.
Each contract typically has an employer-specific seniority list, with employer-specific job bidding and bumping rights. The multiemployer bargaining rarely produces a multiemployer contract that enables individual workers to move between employers in the industry. Instead, each contract establishes bounded seniority districts and job classifications for each separate employer.
There are other respects, too, in which current labor law assumes clear and well-defined boundaries. For example, courts have given grievance and arbitration a central role under the collective bargaining laws in order to create a system of labor-management selfregulation.'" Unions and management are encouraged to engage in "industrial self-government" ' 9 within a legal framework that has been termed "industrial pluralism." 2 0 The self-government model of collective bargaining, like the bargaining unit concept, requires a strict boundary around the unionized workplace. 2 ' In the industrial pluralist system, collective bargaining establishes a mini-democracy, embedded within, but entirely separate and apart from, the external democracy in which the firm operates. In this system, unions and 118. Under the prevailing judicial interpretation of the NLRA, once labor and management establish internal arbitration systems for resolving disputes concerning contract interpretation and enforcement, the courts accord these tribunals great deference. firms draw a tight circle around themselves and cordon themselves off from the rest of society. 22 Thus, the unionized workplace is shielded from outside scrutiny and largely exempt from external employment law. 23 Like the primacy of the bargaining unit concept in defining representation rights, industrial pluralist bargaining and arbitration practices embody and reflect the single-employer-long-term employee model of industrial relations. Another feature of the NLRA that assumes the existence of bounded careers and internal labor markets is the rules governing economic weapons. Since the early days of unionism, courts have attempted to place limits on the scope of economic warfare to ensure that unions did not utilize their economic clout to harm innocent third parties.
2 4 Yet determining who is a party and who is an outsider to a labor dispute has proven to be highly controversial. 25 Congress responded to the judiciary's animosity toward collective labor action by enacting the Clayton Act of 1914126 and the Norris LaGuardia Act of 1932,127 both of which attempted to legalize peaceful secondary pressure. However, despite these enactments, courts continue to enjoin union activity that is taken against an entity that the court 123. Stone, Legacy, supra note 61, at 624. There is an exception for certain external employment laws, most notably the antidiscrimination laws, which have been held to be nonwaivable by a union. Thus, when a union employee alleges unlawful racial or gender discrimination, the courts do not defer to the union's negotiated arbitration procedure. See Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974 In these and other respects, unionism under the NLRA is job centered and/or employer centered, not employee centered. Bargaining units and collective agreements pertain to the job or the employer, not to the employee. So, as long as the jobs were relatively stable-i.e., the same jobs were performed over time in the same location with the same employees-bargaining units were stable as to their membership, size, and composition, and collective agreements were stable as to the scope of their coverage. This is no longer the case.
IV. RE-IMAGINING EMPLOYEE REPRESENTATION IN THE BOUNDARYLESS WORKPLACE
Although unions are an important institution for employee protection and representation in the workplace and in the political process generally, we have seen many respects in which current labor law and union practice are in tension with the new workplace. If we want to preserve institutions for employee representation, we need to imagine a new model of unionism and a new legal structure to support it. Below are suggestions for means by which unions can reinvent themselves in order to play a role in the new workplace.
One hundred years ago, Beatrice and Sydney Webb posited that there were three different goals of working-class collective action and three corresponding roles for labor organizations. 3 1 They were to (1) form mutual benefit associations, (2) create organizations to engage in collective bargaining for job-related protection, and (3) organizations that lobby for legislation favorable to employees. At different times in English history, English unions performed each of these roles.
In the twentieth century, American unions have also played all three roles, but with pronounced emphasis on the second. The AFL and the CIO, prior to their merger in 1955, each saw their primary function as bargaining for job-related protections for their members. And post-merger, they have engaged in collective bargaining on an industrial basis, often achieving impressive gains for workers inside internal labor market job structures.
Today, unions need to develop strategies that operate at the other two levels mentioned by the Webbs. As careers become boundaryless, and work becomes detached from a single employer, unions need to become boundaryless as well. They need to develop strategies, skills, and strengths that go beyond single contracts with single employers. They need to expand their focus upward into the political domain and outward into the community. In the political domain, unions need to expand their reach so that they speak for a wider sector of the workforce in the political process on issues of broad social concern such as health care and income distribution. The AFL-CIO has already been increasing its efforts in the political and legislative arenas in recent years, and has proven to be an effective voice on those social issues.
To expand into the community, unions need to operate on a multiemployer basis, across localities and/or regions. To address concerns of workers in today's workplace, unions need to develop programs that help workers obtain skills, opportunities for retooling, portable benefits, and childcare. In addition, unions need to work at the political and legislative level to enact employment protections and high labor standards for workers in transition.
There are two different models emerging for unionism in the new workplace, each of which attempts to protect workers in the boundaryless workplace, but in different ways. The first, new craft unionism, engages in a form of collective bargaining that ensures minimum standards and training for workers in the occupations or industries to which they are attached, but enables them to engage in individual bargaining for standards that exceed the minimum. The second, citizenship unionism, pressures corporations to be good social citizens of their locality in order to protect workers in the geographic area in which they live. Below, I describe some examples of these evolving [Vol. 77:773 practices as they are found in some craft unions and emerging geographically based worker rights groups.
A. New Craft Unionism and Embedded-Contract Bargaining
Some traditional craft unions have taken steps to respond to the emerging boundaryless workplace. One of the most interesting examples can be found in the trades associated with the film and television industries. Known as the "below-the-line crafts," the workers who perform lighting, sound, camerawork, props, costuming, equipment loading, driving, and other tasks associated with the entertainment industry have long been organized into two competing unions. ' The National Association of Broadcast Employees and Technicians ("NABET") organizes employees on an industrial basis, and seeks to conclude collective bargaining agreements between the various below-the-line crews and the major motion picture and television studios.' 33 The International Alliance of Theatrical and Stage Employees ("IATSE") is organized on a craft basis. The two unions function very differently and accordingly have had very different rates of success in the new workplace.
NABET began as an independent union in the 1930s and joined the CIO in the early 1950s. It is a typical industrial union that negotiates for long-term, continuous employment by the major producers. Its collective agreements contain standard seniority, jobbidding, just-cause-for dismissal, and grievance-arbitration provisions. 3 4 In the 1960s and 1970s, NABET developed a reputation for militancy after conducting numerous strikes and contentious arbitration contests. 3 5 Since the 1980s, NABET-organized film and television companies have bristled under the terms of the NABET agreements.
Production work is often intermittent and unpredictable, so film and television companies do not want to support full complements of 132. The International Brotherhood of Electrical Workers ("IBEW") also represents broadcast engineers and technicians in the industry, but they are omitted from this discussion because they do not have a major presence in the other below-the-line crafts. 134. See id. at 120-21 (commenting on the gains made by unions with respect to wages, benefits, and union security, and noting the increase in the unions' countrywide collective bargaining power).
135. Id.
craft workers on a year-round basis. Even in the relatively stable environment of television, the major networks do not want to pay idle crewmembers during summer rerun periods. Therefore, those film and television employers have tried to cut staff by substituting temporary per diem workers for permanent workers at lower pay and benefit levels. The use of per diems became highly controversial in the industry.
In the 1970s and early 1980s, network executives repeatedly sought to negotiate for the right to use per diems, but NABET consistently refused. In 1987, NBC renewed their efforts to utilize per diem and freelance workers, but NABET refused to discuss it. Eventually, NBC implemented its demands unilaterally, and NABET responded with a strike. After eighteen weeks-during which the network operated with supervisors, clerical staff and strikebreakersthe union capitulated and granted the network every major concession it sought, including the right to use temporary workers.
The NBC strike emboldened CBS and ABC to pursue their demands to use unlimited numbers of per diems. In 1987, CBS bargained hard and won its objective. 3 7 In 1999, after escalating about the utilization of per diems, ABC initiated a lockout and eventually won the right to do so. As a result, since the early 1990s, NABET membership has been declining.
IATSE operates in a manner that is very different from its industrial union counterpart1 3 8 IATSE engages in a modern variation of the nineteenth-century insider-contractor system, in which lead skilled workers hire their own crews on a job-by-job basis. For example, if a film producer wants to produce a film in New York, he calls up a lighting technician, sound engineer, or other craft worker in New York and asks him to put together a crew. The person called becomes the head lighting technician or head sound engineer for the job, and then contacts others to assemble a crew. Each individual in the crew makes his or her own contract with the employer-producer within the framework of the local IATSE's Basic Agreement.
IATSE engages in a form of collective bargaining that combines collectively negotiated terms with individually negotiated ones. In [Vol. 77:773 this embedded-contract bargaining model, the union negotiates a Basic Agreement that sets certain minimal terms and also provides for individually negotiated agreements consistent with its terms. For each craft, the Basic Agreement sets forth some terms of the labormanagement relationship and requires employees covered by it to establish other terms through individual contracts with the employer. For example, the typical IATSE Basic Agreement provides for union recognition, as well as terms requiring certain health and safety protections at theater workplaces, employer provision of housing during out-of-town production assignments, transportation costs for out-of-town locations, and employer contributions to the joint pension and health funds. It also sets minimum pay per day worked. However, the agreement contains no seniority, just cause, or arbitration provisions; in fact, it provides no provision for job security at all. To the contrary, it contemplates that workers will be hired on an "asneeded" basis, working from job to job, sometimes more than one job at a time.
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The most significant aspect of the IATSE Basic Agreement is that it includes another embedded agreement between the employee and the employer. It specifies that all workers hired will sign a specific individual employment contract, called a Cover Sheet, that is set forth as an appendix to the Basic Agreement. The Cover Sheet is a onepage agreement, negotiated between the theater-employer and the individual employee, that sets the level of pay and other terms relating to compensation for the specific job. The Cover Sheet also authorizes a dues check-off on behalf of the relevant IATSE local. 14°E mbedded-contract bargaining has proven to be an effective way for unions to provide minimum terms and protections and yet be compatible with the new boundaryless workplace. Because it is an arrangement that permits employers to reward superior performers, it is used for the talent groups in the entertainment industry as well as for professional athletes.
Because of its embedded-contract bargaining, the use of temporary and per diem workers that posed a serious threat to NABET did not pose a similar threat to IATSE. Instead, the IATSE insidercontracting system and its bargaining structures offer employers the flexibility to use temporary workers without having to go outside the union. Indeed, under an IATSE contract, all employees are hired temporarily, and an employer pays for exactly the amount of labor it needs, hired on a job-for-job, or even day-by-day, basis. As a result, IATSE has been growing rapidly in the industry and many NABET workers have shifted to IATSE. IATSE has also solved the problem of benefits. It has fully portable pension and health funds, into which employers contribute on the basis of hours worked, and the worker gets to accrue benefits from all area-wide employers for which she works, 4 '
Overall, IATSE's new craft unionism, its embedded-contract bargaining structure, and its job-to-job insider contracting employment system is better suited to the modern workplace than is the industrial union model. However, this form of unionism does not solve all the problems of the boundaryless workplace. First, while it is inclusive rather than exclusive, the insider-contract form of job placement favors insiders and reinforces cliques. The other limitation of the new craft unionism in the new workplace is that it may only be suitable for types of work involving some skill. Otherwise employers would have no incentive to turn to the union to staff their projects.
IATSE is not the only union that has developed mechanisms for dealing with the boundaryless workplace based upon traditional craft union models. Labor historian Dorothy Sue Cobble found examples of similar practices in early-twentieth-century waitress unionism.
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Cobble studied the Hotel Employee and Restaurant Employees Union's all-female waitress locals that existed from 1900 until the 1950s. These unions combined conventional practices of highly skilled craft unions with practices developed by nonfactory, unskilled workers such as longshoremen and teamsters. 43 Like the longshoremen, the waitress unions established hiring halls and used closed-shop agreements in order to obtain employment security, benefits, and minimal standards in restaurants in their locality. Like the craft unions, the waitress unions attempted to define occupational standards for waitressing. The waitress locals developed work rules, set craft standards, and established training and apprenticeship programs. By maintaining standards of competence, the union hiring halls gave employers a source for obtaining "good and reliable" workers, while at the same time giving the union control over the labor supply. 1 " Waitress unionism was occupationally based rather than employer or worksite based, and it had many similarities to IATSE1 45 For example, like IATSE, the waitress union contracts did not provide protection against layoffs or unjust dismissal.46 Also, the collective agreements of the waitress unions occasionally contained embedded contract provisions that permitted individual employees to negotiate their own bargains. 1 4 7 And like IATSE and other craft unions, the waitress unions had portable union-run benefit funds. But unlike IATSE, the waitress workers had no identifiable skill, so the success of their union depended upon their ability to maintain a closed shop.
Occupational waitress unionism atrophied in the 1950s and 1960s. In part, the rise of large hotels with unions organized on an industrial union model undermined the union's power. In addition, the union's fate was sealed by a 1955 Supreme Court decision that held that hotels and restaurants fell under the NLRA1 49 Thereafter, the Act's prohibition on closed shops and its ban on supervisors in bargaining units spelled the demise of the union's essential practices. By 1970, the International Union merged the craft-and gender-specific locals, ending the tradition of occupational unionism in the industry. 1 10
Cobble uses history to argue that occupationally based craft unionism could be a successful form of representation today."' 1 And indeed, several contemporary unions have adopted some of the practices of the new craft unionism described above. For example, the Service Employees International Union ("SEIU") initiated a "Justice for Janitors" program in 1985 to organize janitors on a geographic basis and to attempt to induce employers to commit to a standard agreement. 5 Several unions have also adopted some of the attributes of new craft unionism with regard to training. For example, construction unions have negotiated training programs in which employers contribute to funds for apprenticeship programs that are administered by joint union-employer boards. 5 4 These training programs are designed to enable workers to keep their skills up-to-date. Similarly, in 1993, the unions at twelve hotels in the San Francisco area set up a joint training fund administered by unions and employers to upgrade their workers' skills.' 55 The Philadelphia chapter of the hospital workers' union, District 1199, has a training program designed to give entry-level hospital employees the skills necessary to move up to higher occupational levels. 56 In 1992, the Wisconsin Regional Training Partnership was formed of approximately forty unionized manufacturing firms and their unions in the Milwaukee area to provide training for the firms' current workers and workers who were laid off.' 57 These union-sponsored training programs have differing goals, from job performance improvement to individual career development. But these examples demonstrate that some unions understand the necessity of training as a matter of employee survival in a world in which neither work nor skills are steady.
Overall, then, nonexclusive craft unionism, with embeddedcontract bargaining and a job-to-job insider contracting employment system, is better suited to the modern workplace than is the industrial union model. It can provide some protection for certain workers in the boundaryless workplace. Although union members are not guaranteed jobs, they are able to develop networks within which to find them. Similarly, union members are not guaranteed income, but there are minimal terms set that ensure a living wage. Most significantly, members are not guaranteed permanent skills, but the union tries to provide a mechanism for continual learning. [Vol. 77:773
B. Citizenship Unionism
In the boundaryless workplace, employees have a need for an organization to represent their collective interests, but not necessarily on a single-employer basis. They need organizations that can bargain with groups of employers for living wage rates, adequate and portable benefit packages, training, childcare, and other protections and services workers need to survive in the boundaryless workplace. One method of providing these has been the new craft unionism described above. Another is geographically based rather than workplace or skill based unionism. I call these latter types of organizations "citizen unions" because they address workers' concerns in their roles as citizens as well as in their roles as employees.
Some issues on which geographically based citizen unions could be effective are the following:
(1) Benefits Unions could pressure employers in a given locality to provide portability and uniformity in their pension and health benefit offerings. Or, unions could operate their own pension and benefit plans that provide uniform benefits and portability and that do not impose waiting periods or sanctions for job-hopping. Unions could also monitor employer efforts to redesign benefit plans to ensure that the plans are not restructured to the workers' disadvantage. In addition, they could negotiate with benefit providers to ensure portability and satisfactory benefit levels.
(2) Training Unions could pressure employers to pay for training and retraining throughout an employee's lifetime. Additionally, unions could sponsor their own training programs to help employees learn jobrelated skills. An even more far-reaching approach would be for unions to help establish local and regional Training, Retraining, and "Up-skilling" Centers ("TRUCs"), paid for by employers, with a board of directors made up of area unions, employers, and members of community groups representing contingent workers and the employed. TRUCs would offer area residents training in those skills required by area employers. The purpose of the TRUCs would be to enable local employees to participate in the boundaryless workplace and to provide employers with the skills that their work requires.
(3) Childcare
Unions could encourage the creation of employer-financed, crossworkplace childcare centers akin to the TRUCs described above. Indeed, they could be part of the same program, a kind of "kidsTRUCs." These, too, should be available free to all employees who are residents of the locality in order to enable them to participate in the boundaryless workplace. As employees move between jobs, they would not only have childcare ensured, but would not worry about displacing a child from its current childcare situation. Such centers could also provide after-school care programs, school vacation and snow day coverage, educational activities, and homework assistance.
(4) Wages Unions could pressure local employers to adhere to a local wage schedule, or local minimum wages, for broadly defined categories of work. Unions could also monitor employers that pay substandard wages, and report violations of wage and hour laws to the appropriate governmental authorities.
(5) Legal Assistance to Individual Employees Unions could help individuals vindicate their employment rights by helping to bring lawsuits to enforce worker protection laws relating to minimum wages, occupational safety and health, pension security, nondiscrimination, and so forth. In addition, they could represent employees in the nonunion dispute resolution procedures that have proliferated in the wake of the Supreme Court's decision in Gilmer v. Interstate/Johnson Lane Corp.158 that upheld the use of predispute arbitration systems to resolve employees' discrimination complaints. Unions have great expertise in the area of arbitration, and they could use it to serve the broad community of workers and at the same time to ensure that legislative gains in employment standards are enforced.
(6) Corporate Citizenship Unions could act at the local and regional level to pressure corporations to become good corporate citizens. Because employers in a boundaryless workplace draw on the collective skills, knowledge, experience, and expertise of the local workforce, they should contribute to the welfare of that workforce generally. That is, employers should be encouraged to contribute to the local school system, libraries, museums, cultural programs, and sporting events, and to support the local hospital. They should also fund enrichment programs for children. Corporate contributions of this sort would benefit working people in the entire community in which a corporation operates. By raising these issues, unions could use their clout to induce employers to become corporate citizens at the local and regional level.
All of these proposals embody a vision for a type of unionism that is neither industrial-nor craft-based, but rather geographically based. Citizenship unionism envisions unions that can address concerns of citizens as well as concerns of workers.' 5 9 By reconceptualizing workers as citizens of a locale who have a shared interest in the health, education, well-being, and employability of the entire local population, it is possible to transform narrow labor issues into general concerns. It becomes possible for workers to use their collective strength to press for issues that are of concern to them as citizens, as well as workers.
To be plausible, citizenship unionism has to answer two important questions: What kinds of power would local workers possess to compel corporations to comply with their demands? And, what is to prevent firms from evading demands of citizenship unions by relocating out of the locality?
Bargaining Power
The bargaining power of a citizenship union arises from several sources. First, the union can exert public pressure on local corporations through publicity campaigns, informational picketing, and shaming in the local press. It can publicize bad working conditions, breaches of implicit promises for training, and refusals to provide childcare or other basic benefits. Unions could publish an annual list of good corporate citizens and one of poor corporate citizens, and urge people to patronize the former and shun the latter. As part of the criteria for good corporate citizenship, unions could pressure corporations to contribute to local schools and hospitals, and publish each entity's ongoing donations. Local plant managers who live in a community are surprisingly vulnerable to pressures from their neighbors, colleagues, and fellow country club members.
159. Raymond Miles also calls for geographically based unionism, and many of his proposals parallel mine. However, his geographically based unionism is limited to addressing workplace issues rather than branching out to larger issues of concern to working families in their communities. Second, citizenship unions can organize boycotts of products or services produced by bad corporate citizens. The product boycott was labor's most effective economic weapon during the nineteenth century era of craft and geographic unionism, and it could be revived as a powerful tool. While many corporations do not produce products that consumers purchase, those that do are sensitive to changes in demand. Those that do not produce consumer products often operate in networks with corporations that do produce for direct consumption, or have buyers and suppliers that do so. Applying economic pressure on a buyer or supplier in order to affect labor conditions or corporate behavior of a target corporation would likely run afoul of the current secondary boycott laws, but part of the legislative program of citizenship unionism will have to involve advocating changes to the secondary boycott laws to permit such tactics.
Citizenship unions could use their pressure to induce corporations to sign codes of conduct in which the corporation pledges to abide by certain specified terms relating to employability, training, child care, and portable benefits. It would be possible to draft these codes so as to make them enforceable by the union in a state court.
In addition to direct pressure on area employers, a community union could also be a potent force in the political process. On the local level, it could run candidates and pressure for legislation that provided some of the protections mentioned above, including portability of benefits, a local minimum wage, publicly funded wage supplements, l1 6 publicly funded child care and training programs, and so forth. On the state and national level, a federation of such community unions could play a similar role in state and national politics.
None of these strategies depend upon having the union certified as a majority representative by the NLRB. Rather, it is a type of union that functions as a hybrid of a local civic association and a workers' lobbying group. Citizenship unionism would not preclude or supplant Wagner Act bargaining by individual unions in particular settings where they exist, but it is a form of unionism that could potentially have a broader appeal.
160. See Edmund S. Phelps, REWARDING WORK 106-09 (1997) (advocating public wage subsidies for low-wage employees to reflect the external productivity of the employee and the employee's contribution to society).
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Citizenship Unions and Local Agglomeration Economies
One possible objection to the proposals for citizenship unionism is that the more that unions exert pressure on corporations at the local and regional level, the more temptation there will be for corporations to relocate to avoid union demands. This is the well-known danger of the race to the bottom, and it reflects the fact that capital is generally more mobile than people. Absent some particular reason for remaining in a particular locale, corporations will tend to move to locations that have the lowest labor costs.
16 '
While corporations often race to the bottom, or at least away from the top, there are circumstances in which corporations do not move to the lowest-cost location. Sometimes corporations want to take advantage of a specifically trained labor force, and sometimes they want to be near particular markets or raw materials. 62 In addition, corporations often want to be near others that produce in their field to take advantage of "agglomeration economies."
In the 1980s, economists began to study the effect of agglomeration on economic growth. They found that firms producing certain types of goods and services were likely to locate near others of their type, such as the diamond district on Forty-seventh Street in New York City, or the clusters of used car lots found in most small cities.
1 6 3
This led economists to hypothesize that when certain types of firms were located in proximity to each other, all received value from the fact of agglomeration that was independent of any single firm's contribution. Since then, a great deal of empirical work has confirmed the existence of localized agglomeration economies that play a powerful role in the locational choices of firms.' 64 One well-known example is AnnaLee Saxenian's description of the dramatic effects of agglomeration in the Silicon Valley computer industry.1 6 5 The clusters of biotechnology firms around Princeton, New Jersey, of banking and financial firms in New York City, and of computer hardware manufacturing firms around Austin, Texas are other examples of successful localized agglomeration economies. When firms' locations are influenced by the prospects of valuable agglomeration effects, those firms will be less likely to move overseas, or across the country, to escape rising labor costs. Indeed, many of the measures for which citizen unions might mobilize are measures that could enhance the value of the region's human capital, and thus increase the value of agglomeration.
For example, corporate contributions to adult education and training programs make a locality's workforce more flexible and skilled, thereby providing a benefit to all area employers. Yet, no individual employer has an incentive to establish such programs unilaterally because it would have no means of capturing all the benefits or ensuring that a competitor did not capture the benefits. But if a union induces all areawide firms to contribute jointly, then all local firms share in the benefit. Similarly, if enough corporations contribute to a local school system to raise the level of education attainment, that would help attract a highly skilled workforce. In this way, the prospects of agglomeration economies combined with corporations' increased reliance on human capital could provide the glue to keep corporations in place and prevent them from bolting each time a citizen union demands that local firms adopt good corporate citizenship behavior.
C. Examples of Citizen Unionism
There are some examples of geographically centered groups of workers that approach the citizenship unionism model presented above. For example, centers for contingent workers are appearing in many metropolitan centers to assist temporary workers with workrelated problems. These centers address problems of contingent workers of all occupational types on an area-wide basis. For example, the Boston Center for Contingent Work ("CCW") uses media and other mechanisms to pressure companies that hire contingent workers to adopt a Code of Conduct that ensures minimum rights and benefits. CCW is also active in lobbying the state legislature to enact a Workplace Equity Bill that would end discrimination in wages and benefits for contingent workers. To date, the bill has garnered significant support. CCW also works with local area unions to [Vol. 77:773 encourage them to provide wage and benefit parity for contingent workers in their collective bargaining agreements.,-Another example of geographic multioccupational unionism is the Workplace Project in Long Island. Begun in 1992, the Workplace Project attempts to organize Latino immigrant workers on Long Island into membership organizations., 6 7 It seeks to bring together people at the grassroots level who work in multiple occupations to address their common economic, social, and political problems. The Workplace Project, like contingent worker centers, organizes across industry and occupational lines and exerts pressure within a single locality or region. Its long-term plans are to develop workplace committees in each of the industries in which its members work (such as the food service, landscape, and housecleaning industries) and to press for minimal wages and health standards in each type of work. 68 The Workplace Project has also been active in lobbying for state laws that positively affect immigrant workers.
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There are also several examples of cross-workplace organizations that involve workers with different types of skills within the same general industry. For example, the Washington Alliance for Technical Workers ("WashTech") involves technical workers of all types in the Seattle Area. It is a community-based membership organization that addresses labor-related issues of high-tech firms by utilizing publicity and lobbying. 70 WashTech is notable because its goals address many of the issues raised for workers by the new psychological contract: benefit portability, the necessity of training, assistance with networking, concerns about human capital and noncompete covenants, and the problems of temporary workers. It is also notable because it is affiliated with a union, the Communications Workers of America ("CWA"). The IBM workers organization, initially formed as a protest to IBM's pension restructuring plan, is also affiliated with the CWA.1 7 '
All of these efforts contain elements of the conception of citizen unionism described above. They all blur the line between worker and citizen, and are thus the beginning of an effort to create models of boundaryless unionism. Because citizen unionism involves crosscutting coalitions around shared concerns, they do not pose the same dangers of exclusion by race, gender, or skill that are present in the new craft unionism.
Citizen unionism is also compatible with traditional workplace-based local unions or with employer-specific employee caucuses. Such caucuses are emerging with increased frequency, usually around a single issue or comprising a specific racial or ethnic group.'
Such single-issue employee caucuses could easily become affiliates of a citizenship union in which workers could choose to participate in both.
D. Labor Law Reforms to Facilitate Boundaryless Unions
New forms of unions will require, and create, new types of labor laws. We have already seen some of the ways in which the NLRA embodies the old psychological contract's assumption of long-term, stable employment. The centrality of the bargaining unit in the labor law creates and reinforces hard boundaries between individual establishments or departments and the rest of the world. Other aspects of the labor law, such as the secondary boycott prohibition and the industrial pluralist treatment of arbitration, similarly reinforce separatism and discourage boundaryless organizational forms. As the workplace changes and new union practices emerge, there will have to be changes in the labor law to accommodate new forms of employee representation.
Reforming labor law in a way that would facilitate the formation of boundaryless unions would require abandoning those features of the law that treat the unionized workplace as an isolated and separate sphere. For example, to enable new craft unionism to expand, it would be important for the NLRB to abandon the presumption in favor of single establishments. [Vol. 77:773 notion that it can identify a "community of interest" in a bargaining unit, and instead permit bargaining units to be determined according to the wishes of the employees involved., 73 Inclusive craft unionism would also require a change in the secondary boycott laws to permit unions to bargain for terms and conditions that affect workers at establishments within a production network, including an employer's subsidiaries or its joint venture partners. Instead of banning closed shops, the law should permit unions that maintain nondiscriminatory hiring halls or other nondiscriminatory job referral systems to bargain for closed shops. Also, to support IATSE's type of insider contracting system, it would be necessary to amend the definition of supervisor in section 2(11) of the NLRA so that lead workers can be union members when they play an inside contractor role.
A further reform that would assist in the formation of new craft unions is the modification of the independent contractor exclusion in section 2(3) by the adoption of an "economic realities" test for determining who is an employee.'1 4 This change would enable unions to organize workers who have employment relationships with multiple employers.
Other changes in the labor law would be necessary to facilitate the formation of citizen unions and to enable them to bargain with employers in a locality for area standards in compensation, benefits, health and safety, training, and childcare. Some of the legal reforms that would facilitate area-wide bargaining for area standards and portable benefits are (1) to require multiemployer bargaining when a union requests it, (2) to permit unions to engage in coordinated bargaining about the scope of the bargaining unit, (3) to adopt European-style extension laws that extend negotiated standards to all firms of the same type in the same locale, (4) to amend the Employment Retirement Income Security Act to require employer-funded pension and health benefit plans to offer portability and otherwise facilitate movement between employing units, (5) to overturn the Beck' 75 decision that restricts union contributions to political and lobbying campaigns, (6) to change the definition of concerted protected activity so that workers are protected in their efforts to act collectively to affect legislation and politics, and (7) to repeal section 8(b)(4) of the NLRA and permit unions to engage in peaceful secondary activity. Some of the foregoing suggestions have been proposed by others concerned with the growing representation gap and the lack of representation rights for atypical employees.1 76 Some are minor revisions to existing rules, some challenge fundamental aspects of the conceptual scheme. None of the proposals will magically produce boundaryless unionism; rather, they are aimed at removing the legal obstacles to this goal. While attempts at labor law reform have not succeeded in the recent past, it is useful to articulate proposals for reform so that legal change can be envisioned. To actually produce a form of representation appropriate to the new workplace will require both a bold vision with broad reach and, at the same time, many small-scale experiments by many local unions, national unions, and other types of workers' groups.
CONCLUSION
In conclusion, there has been a fundamental change in the employment relationship, one that will have profound significance for employees and for society more generally. Long-term employment with a single employer and advancement up a single job ladder is no longer the predominant career trajectory. Rather, employees now operate in a boundaryless workplace, moving frequently across departmental lines and between firms. As a result, there has developed a new psychological contract between employees and firms in which employees are expected to take individual responsibility for their career development rather than provide long-term attachment and loyalty to a single employing unit for the duration of their work lives. In return, firms implicitly promise to provide employees with training, general skill development, networking opportunities, and individual market-based compensation.
Unions have a crucial role to play in the evolving workplace. Unions can enable workers to participate meaningfully in the boundaryless workplace and ensure that the workplace offers equity 176. See, e.g., HERZENBERG ET AL., supra note 154, at 161-66 (proposing wage parity for part-time workers and proposing legal changes that would favor multiemployer bargaining). and dignity. But in the new workplace, workers' identities and concerns as workers meld into their identities as citizens. Boundaryless workplaces can and should give rise to boundaryless labor organizations-organizations that welcome the unorganized as well as the organized, the permanent as well as the contingent, the full-time as well as the part-time, and regular employees as well as atypical ones. In such an organization, the boundaries between industrial, corporate, and civic citizenship will also become blurred, making it possible to address not only issues of worker rights but also social rights more broadly.
